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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SANTA CLARA

N

BULLIS CHARTER SCHOOL, Case No. 1-09-CV-144569
ORDER GRANTING MOTION TO
Petitioner, COMPEL FURTHER RESPONSES TO
INTERROGATORIES AND REQUESTS
Vs. FOR PRODUCTION OF DOCUMENTS

AND FOR MONETARY SANCTIONS
LOS ALTOS SCHOOL DISTRICT, et al.,

Respondents.

On July 30, 2012, in aid of its oppositicen to Petitioner’s motion for attorney fees pursuant
to Code of Civil Procedure section 1021.5, Respondents propounded discovery to test the third
element of “necessity and financial burden”, and now move to compel further responses to

interrogatories and documents requests. These discovery requests read as follows:

Interrogatory No. 19: Please describe all communications that YOU or the Bullis-
Purissima Elementary School Foundation have made from the date six months prior to
the filing of the ACTION until the present to parents of children who attend BCS or
parents of prospective BCS pupils that refer to donations or potential donations to BCS
and/or the Bullis-Purissima Elementary School Foundation.

Interrogatory No. 20: Please IDENTIFY all DOCUMENTS CONCERNING and
PERSONS with knowledge CONCERNING YOUR contention in the preceding
interrogatory.
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follows:

Interrogatory No. 21: Please state the average amount that parents of children who
attend BCS have donated to BCS and/or the Bullis-Purissima Elementary School
Foundation from January 1, 2008 until the present.

Interrogatory No. 22: Please IDENTIFY all DOCUMENTS CONCERNING and
PERSONS with knowledge CONCERNING YOUR contention in the preceding
interrogatory.

Interrogatory No. 23: Please state the amount of the twenty-five largest donations to
BCS and/or the Bullis-Purissima Elementary School Foundation from January 1, 2008
until the present.

Interrogatory No. 24: Please IDENTIFY all DOCUMENTS CONCERNING and
PERSONS with knowledge CONCERNING YOUR contention in the preceding
interrogatory.

Request No. 1: Produce ALL DOCUMENTS YOU IDENTIFIED in YOUR responses
to RESPONDENTS? First Set of Special Interrogatories to Petitioner Bullis Charter
School, served concurrently with these Requests.

Request No. 9: Produce ALL DOCUMENTS CONCERNING ANY offers to purchase
Gardner-Bullis elementary school facilities, or any other elementary school facilities.

Respondents modified these requests in the course of the meet-and-confer process, as

For Interrogatories No. 9 and 10: A copy of any engagement letter or similar document
that Bullis or any affiliated entity or person signed in connection with its counsel’s
engagement in this matter.

For Interrogatories No. 19 and 20 and Request No. 1: A description of, and documents
reflecting Bullis’s solicitation of potential donations to Bullis, which refer to litigation or
threatened litigation with the District from Jan. 1, 2009 (six months before this action was
commenced) to the present.

For Interrogatories No. 21 and 22: The average sum parents of children who attend
Bullis have donated to Bullis from January 1, 2008 until the present.

For Interrogatories No. 23 and 24: The sums the 25 largest donors have donated to the
Foundation from Jan. 1, 2009, to the present and whether those donors have children that
attend (or attended) Bullis or are otherwise affiliated with Bullis, and the nature of that
affiliation.

For Request No. 9: Documents concerning any offers from Bullis to purchase or lease
[original request contained no reference to “lease”] Gardner-Bullis elementary school
facilities, or any other elementary school facilities.
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After reviewing the Declaration of David Spector in opposition to the motion,
Respondents in reply attempted to broaden the time frame of their requests, but have provided
the Court with no authority that they may move to compel a request for information broader than
the discovery request originally propounded.

Petitioner opposes the motion on the grounds that the discovery is not relevant, violates
constitutional rights of privacy and association, and is burdensome.

The third argument is not well taken, as Respondents have focused their inquiries through
meet and confer efforts and the burden of compliance is not disproportionate to the scope of the
issues at stake.

Likewise, the second argument lacks merit. In its opposition, Petitioner conceded that
“the discovery requests at issue do not request the names of donors.” (Opposition, at 9 n.3.) The
meet-and-confer process that preceded the filing of this motion removed any doubt that
Respondents were not seeking the names of donors. At oral argument, Petitioner urged that
disclosing the fact of a donation—even not associated with a name—was constitutionally
protected under Save Open Space Santa Monica Mountains (2000) 84 Cal.App.4th 235,252.
However, that case does not deal with such a factual scenario, and it is difficult to discern how a
right of privacy or association could be implicated, much less outweigh the relevance, when no
names are disclosed.

Petitioner’s main argument is that the discovery is not relevant, citing Conservatorship of
Whitley (2010) 50 Cal.4™ 1206, for the proposition that non-pecuniary interests do not disqualify
a party from obtaining fees under section 1021.5. However, this begs the question here: is there
a qualifying pecuniary interest?

Petitioner argues that Respondents will lose on the merits of the fee motion and
essentially that discovery should be precluded because there is evidence that supports
Petitioner’s position. (Opposition, at 4-6.) However, Petitioner ignores the broad scope--and
indeed, the very purpose--of discovery: to test the opposing party’s factual premise. For the
purposes of discovery, information is "relevant to the subject matter” if it might reasonably assist

a party in evaluating the case, preparing for trial, or facilitating settlement thereof. See, for
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example, Gonzalez v. Superior Court (1995) 33 Cal.App.4th 1539; Lipton v. Superior Court
(1996) 48 Cal.App.4th 1599. Further, it is clear that these rules are to be applied liberally in
favor of discovery. In Colonial Life & Accident Insurance Co. v. Superior Court (1982) 31
Cal.3d 785, 790, the Supreme Court noted that the relevance of the subject matter standard must
be reasonably applied in accordance with the liberal policies underlying the discovery
procedures, and that doubts as to relevance should generally be resolved in favor of permitting

discovery. The extent of the pertinent subject matter can vary with the size and complexity of the
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particular case and the “scope of permissible discovery is one o
sense.” Lipton v. Superior Court (1996) 48 Cal.App.4th 1599, 1612. See also Norton v.
Superior Court (1994) 24 Cal. App.4™ 1750, 1761.

In fact, there is law specifically addressing this point: contributions by non-parties which
may impact the financial burden on a litigant are relevant to a section 1021.5 inquiry and are
discoverable. Save Open Space Santa Monica Mountains (2000) 84 Call.App.4th 235, 247-48.
Petitioner attempts to distinguish this case by asserting that here there is no engagement letter, no
dedicated litigation fund, and no payments specifically directed to legal fees. But Petitioner has
framed the factual issues too narrowly, and in any event Petitioner’s factual assertions cannot
preclude discovery.

The motion is granted. Further verified responses and production are due within thirty
days from service of this order, as follows:

1) A copy of any engagement letter or similar document that Bullis or any affiliated
entity or person signed in connection with its counsel’s engagement in this matter.

2) A description of, and documents reflecting, Bullis’s solicitation of potential donations
to Bullis, which refer to litigation or threatened litigation with the District from Jan. 1,
2009 (six months before this action was commenced) to the present.

3) The average sum parents of children who attend Bullis have donated to Bullis from
January 1, 2008 until the present.

4) The sums the 25 largest donors have donated to the Foundation from Jan. 1, 2009, to
the present and whether those donors have children that attend (or attended) Bullis or are
otherwise affiliated with Bullis, and the nature of that affiliation.
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5) Documents concerning any offers from Bullis to purchase Gardner-Bullis elementary
school facilities, or any other elementary school facilities.

Under the Discovery Act, imposition of monetary sanctions on a party losing a motion to
compel is the default. Code of Civil Procedure sections 2030.300(d) and 2013.310¢h). The
purpose of discovery sanctions “is not ‘to provide a weapon for punishment, forfeiture and the
avoidance of a trial on the merits,” ” ... but to prevent abuse of the discovery process and correct
the problem presented....' ”” Parker v. Wolters Kluwer United States, Inc. (2007) 149 Cal.App.4th
285, 301. Monetary sanctions encourage “voluntary compliance with discovery procedures by
assessing the costs of compelling compliance against the defaulting party.” Argaman v. Ratan
(1999) 73 Cal.App.4th 1173, 1179.

An exception to the default rule may be found if the losing party proves that it acted with
“substantial justification”, which is generally defined as being justified to a degree that could
satisfy a reasonable person, or stated another way, that it has a reasonable basis both in law and
fact. The burden for proving “substantial justification” for failing to comply with a discovery
order is on the losing party claiming that it acted with “substantial justification.” Doe v. U.S.
Swimming, Inc. (2011) 200 Cal. App.4™ 1424, 1434-1435.

Petitioner has not met its burden. Despite the Discovery Act’s requirement that a party
claiming that responsive documents do not exist provide a verified statement under oath to that
effect (Code of Civil Procedure sections 2031.230 and 2031.250(a)), Petitioner even now insists
that the District should have been content with a statement of counsel: “That should have ended
the inquiry.” (Opposition, at 11:23.) That sentiment illuminates Petitioner’s approach to meet-
and-confer discussions. Petitioner’s argument that the existence of some evidence to support its
factual position should preclude discovery is so contrary to the basic purpose of discovery that it
is not reasonably asserted. Accordingly, Respondents’ request for monetary sanctions is granted
in the amount of $51,085.60, due within thirty days of service of this order.

The pending hearing date of November 21, 2012, for Petitioner’s fee motion is vacated.

Dated: November 9, 2012 5’{;,\ u%, (U%-‘(/}:.

Honorable Patricia M. Lucas
Judge of the Superior Court




SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA
191 N. First Street
San Jose, CA 95113-1090

TO: Donald A. Velez
Burke Williams & Sorensen LLP
2440 West E1 Camino Real Suite 620
Mountain View, CA 94040-1499

RE: Bullis Charter School vs Los Altos School District, et al
Case Nbr: 1-09-CV-144569

PROOF OF SERVICE

ORDER GRANTING MOTION TO COMPEL FURTHER INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS AND FOR MONETARY SANCTIONS

was delivered to the parties listed below in the above entitled case as set
forth in the sworn declaration below.

Parties/Attorneys of Record:

cC: I. Neel Chatterjee , Orrick Herrington Et Al
1000 Marsh Road, Menlo Park, CA 94025
Paul D. Fogel , Reed Smith LLP
101 Second Street, Suite 1800, San Francisco, CA 94105-3659
Dannis Woliver Kelley
71 Stevenson Street, 19th Floor, San Francisco, CA 94105
California Charter School Association

Arturo J Gonzalez , Morrison & Foerster LLP
425 Market Street, 32nd Floor, San Francisco, CA 94105-2482

If you, a party represented by you, or a witness to be called on behalf of that party need an accommodation under the American with
Disabilities Act, please contact the Court Administrator's office at (408)882-2700, or use the Court's TDD line, (408)882-2690 or

the Voice/TDD California Relay Service, (800)735-2922.

DECLARATION OF SERVICE BY MAIL: I declare that I served this notice by enclosing a true copy in a sealed envelope, addressed to each
person whose name is shown above, and by depositing the envelope with postage fully prepaid, in the United States Mail at

San Jose, CA on 11132012. DAVID H. YAMASAKI, Chief Executive Officer/Clerk by Asimina Papadopoulos, Deputy

































